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GR 428/18
State of Assam
      -VS-
Eman Ali @ Dulu

IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE (M) 

BILASIPARA

PRESENT: Sri Bidyut Medhi, AJS

GR 428/18

u/s 457/380 IPC .

State of Assam...................Prosecution.

VS.

Eman Ali @ Dulu..................Accused

Ld. Advocates:

For the prosecution: Md. Rasidul Islam Ld. APP.

For the accused: Sri Rajashree Dasgupta Ld. Advocates

Date of Evidence: 10-05-18

Date of Argument: 11-05-18

Date of Judgment: 15-05-18

JUDGEMENT

Brief fact of the case

1. This case has arisen out of the FIR filed by Alimuddin alleging that

on  30-03-18 at  12:00  AM the  accused person  was  caught  red

handed after chasing him down as he fled by stealing his mobile

from  his  house  to  which  he  had  entered  by  digging  the  floor

(sindhi kati). Hence, this case.
2. Police after investigation filed charge sheet under section 457/380

IPC.
3. Accordingly charge under section 457/380 IPC was framed and the

same were read over and explained to the accused persons to

which they pleaded not guilty and claimed to be tried.
4. After  the  evidence  the  accused  persons  have  been  examined

under section 313 Cr.P.C.
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Points for determination

1. Whether  the  accused  person  committed  the  offence  of

lurking house trespass by night by entering into the house

in  the  possession  of  Alimul  Das  and  used  as  a  place  of

custody of cattle?
2. Whether the accused person committed theft in the house

of the informant which is used for human dwelling?

Decision discussion and reasons thereof

5. The  prosecution  has  examined  as  many  as  nine  witnesses  in

support of its case. 
6. PW1, Alimuddin, the informant in his evidence has stated that in

that night his elder son was sleeping at his room. He has alleged

that the accused person entered into his house by digging the

floor after which he stole his mobile. He has further stated that

hearing sound his son got up and started screaming. The accused

then showed one weapon and ran away through the door. 
7. He  has  further  stated  that  hearing  screaming  he  got  up  and

chased the accused person. The local people surrounded the area

and  nabbed  the  accused  who  was  hiding  behind  the  jungle.

Thereafter he filed the case.
8. PW2, Ali  Hussain in his evidence has stated that almost one

month ago while he was sleeping at night the accused person had

entered into his house by digging the floor. Hearing sound he got

up and saw the accused person was taking the mobile which he

had kept for charging. He thereafter started shouting “chor, chor”.

Hearing the shouting the accused person flung the mobile and ran

out through the door and hid behind a jungle. He and the local

village people chased down the accused and apprehended him. 
9. In his cross examination he has denied the suggestion that the

accused person was just passing by the village road and the local
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people caught him unnecessarily and assaulted him and in order

to avoid repercussion they filed this false case.   
10. PW3 Morzina Khatun in his evidence has depicted the same

story  as  that  of  the  informant  and  PW2,  Ali  Hussain.  She  has

stated that she has not seen the occurrence.  
11. PW4, Ashraf Ali in his evidence has stated that in the month

of  march  he  came to  know that  a  thief  had  been caught  and

accordingly he went there as an unregistered secretary. He has

further stated that the accused in the dock was caught by public.

He has exhibited Exhibit 1 as the seizure list and Exhibit 1(1) as

his signature. In his cross examination he has stated that he had

signed on the seizure list after fully knowing its contents.
12. PW5, Sakimuddin in his evidence has stated that the accused

person had stolen one mobile from the house of the informant one

month ago.  He has further stated that the local  VDP secretary

telephone him and asked him to see so that local people do not

assault the accused person. He then went to the police station

and  handed  over  the  accused  person  to  the  police.  He  has

exhibited  Exhibit  1 as  the  seizure  list  Exhibit  1(2) as  his

signature. 
13. PW6, the investigating officer in  his evidence has stated

that  on the date  of  occurrence  he  was  working  at  Nayer  Alga

outpost. The OC Bilasipara had entrusted him to investigate into

the case. He had seized the mobile and took statement of the

witnesses.  He  has  exhibited  the  seizure  list  as  Exhibit  1 and

Exhibit 1(3) are his signatures. He has exhibited  Exhibit 2 as

the FIR and Exhibit 2(1) as the signature of the then OC Saidul

Islam  which  he  knew.  He  has  further  stated  that  after

investigation he has filed charge-sheet.  Exhibit 3 is the charge-

sheet and Exhibit 3(1) is my signature. 
14. In his cross examination he has stated that he has not taken

photograph of the hole in the floor(SINDHI). He has further stated
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that during investigation he has not taken proof of the ownership

of the mobile.

Argument from both sides

15. In the light of the evidence given by the prosecution side I have

heard the argument submitted by the learned counsel from both

sides.
16. The  learned  counsel  from  the  defence  side  Sri  Rajashree

Dasgupta has  submitted  that  there  are  lots  of  contradictions

which make the entire allegations against the accused persons

are improbable and insubstantial. The learned counsel stated that

while the entire prosecution evidence has clearly proved that the

accused  persons  were  apprehended  by  the  villagers  but  they

could  not  prove  beyond  reasonable  doubt  that  the  accused

persons  had  committed  theft  of  the  mobile,  the  contradictions

rather makes the allegations fictitious and cast a serious doubt on

their trustworthiness.  The learned counsel outlined the following

contradictions to give grounds for his argument.
17. Firstly, none had seen that the accused persons had stolen the

mobile. All the witnesses have stated that the accused persons

were apprehended by the villagers while he was hiding behind a

jungle. Moreover, even if the evidence of the informant and PW2

is believed, it becomes clear that the accused person had merely

attempted to steal the mobile. Complete offence of theft did not

take place. 
18. The  learned  counsel  has  emphasised  in  his  contention  by

banking upon the statement given by the accused persons in their

U/S 313 Cr.P.C. in which he has stated that he was just walking on

the road in that night. But the local people without any reason

apprehended and assaulted him.  He has emphasised that given

the  nature  of  evidence  collected  by  the  prosecution  by  which

nothing as to the allegation could be proved, the statement of the

accused can be taken into consideration. 
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19. The learned APP  Sri Rashidul Islam on the other hand has

submitted that prosecution evidence is clear and unambiguous to

convict the accused persons. The learned counsel has submitted

the  circumstance  in  which  the  accused  persons  were

apprehended clearly indict the accused persons for the alleged

offence. The learned counsel further submitted that there is no

reason  to  look  the  evidence  of  the  innocent  villagers  with

suspicion as there is no reason for them to implicate him falsely

without  any  basis.  More  particularly  when  the  accused  person

belongs to the same village.

Critical  analysis
20. In view of the argument made by both sides let me make a

critical analysis of the evidence given by the prosecution side.
21. From the evidence given from the prosecution side it is seen

that  PW1,  the  informant,  Alimuddin,  PW2,  Ali  Hussain  in  their

evidence have stated that after while PW2 was sleeping in his bed

room the accused person dug the floor and stole the mobile from

the charging point. PW2 is the sole eye witness in the case has

clearly depicted the incident in his evidence. There is nothing in

his  cross-examination  which makes  his  evidence  untrustworthy.

The other witnesses have corroborated the fact that the accused

person had been apprehended by the villagers. 
22. The  learned  defence  counsel  has,  as  discussed  above,

impeached the credibility of the witnesses on the ground that that

none has seen that the accused persons had stolen the mobile

from the room of the informant. On this point it is stated that PW2

has clearly stated that hearing the sound of the accused entering

into his room he got up and seeing him, the accused person ran

out of his room. Thus from the given facts it is not possible that

somebody else would have seen the theft. 
23. Thus  the  evidence  given  by  the  prosecution  has  remained

unassailed and the fact that the accused person had entered into

the house of the informant and stole the mobile has been proved.
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Findings

24. In order to establish the offence of theft in dwelling house

which  is  enshrined  under  first  part  section  380  IPC  the

following ingredients has to be established.
a) That the accused person had dishonest intention
b) With that intention had moved the bag.
c) From the possession of the informant.
d) Without his consent.
e) Either from the dwelling house or from the house which is kept

for custody of property.
25. From the  uncontroverted  evidence  given  by  the  prosecution

side, it  has already become clear that the accused person and

took the mobile from the house of the informant after entering

into it through the SINDHI.
26. As has  been mentioned above that  the learned counsel  has

stated that the accused person had just tried to steal the mobile

and before he could take away the mobile the PW2 got up and as

a result the accused flung the mobile and ran away. On this point

it is stated that offence of theft is complete with the satisfaction of

other ingredients as soon as the accused had moved the mobile.

It was not necessary to take away the mobile out of the room of

the informant. Therefore, the submission of the learned counsel is

not tenable. 
27. Hence  all  the  ingredients  of  theft  in  dwelling  house  under

section 380 IPC has been proved. 
28. Similarly, since the properties had been stolen by digging the

floor of the house of the informant which has been proved by the

evidence  of  all  the  witnesses  the  offence  of  housebreaking  at

night as enshrined under section 457 IPC has been also proved. 
29. Thus all the ingredients of theft in a house used for custody of

property and house breaking at night under section 380/457 IPC

has been proved beyond reasonable doubt.
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CONSIDERATIONS UNDER PROBATION OF OFFENDERS ACT

30. From the discussions and decisions made above it is seen that

all  the  accused  person  have  been  found  guilty  under  section

380/457 IPC.
31. It has been proved that the accused person has committed the

theft by digging the floor of the house of the informant. It  has

been also found that the accused person has committed offence

of  housebreaking at  night.  It  was done in a with the skill  of  a

habitual  offender.  Such  kind  of  offence  indeed  falls  under  the

category  of  serious  nature.  Any  lenient  view  against  such  an

offender would not only frustrate the effected persons but also

send a wrong message to the society. It would act as a morale

booster for a criminal to get indulged into such activities if set at

large considering him under probation of offenders act.
32. Therefore, I am of the conscious view that the accused person

does not deserve to be considered under this act.

SENTENCE HEARING

33. I have heard both accused person Eman Ali on the question of

sentencing.  The accused person has submitted that  he is  poor

person and he has three daughters who are dependent on him. He

has prayed for taking forgive him. He has also pleaded that he

would not repeat any such thing in the future.

ORDER
34. The accused person Eman Ali @ Dulu have been found guilty

of offence under section 380/457 IPC.
35. Accordingly the accused person is convicted for committing the

offence under section 380/457 IPC.
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36. Considering the nature of  offence and the discussions made

above  accused  person  Eman Ali  @ Dulu is  sentenced  to  an

Rigorous imprisonment of 1 (one) year for commission of offence

under  section  457  IPC  and  another  period  of  6  months  (six)

months for commission of offence under section 380 IPC and a

fine  of  Rs  5000/-(five  thousand)  in  default  of  which  another

imprisonment  of  2(two)  months.  The  aforementioned

imprisonment shall run concurrently one after another. Period of

detention already undergone shall be set off against the period of

sentence.
37. The accused person is sent to Jail custody.
38. Given under my hand and seal of the Court on this 15th May,

2018.
39. Give a free copy of the judgement to the accused person.

Bidyut Medhi

(SDJM-M, Bilasipara) 
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Appendix

Prosecution witnesses:

1. PW1: Alimuddin.
2. PW2: Ali Hussain.
3. PW3: Morzina Khatun.
4. PW4: Sakimuddin.
5. PW5: Ashraf Ali.
6. PW6: The investigating officer.

Exhibits of the prosecution:

1. Exhibit 1: The FIR.
2. Exhibit 2: Seizure lists.
3. Exhibit 3: Charge- Sheet.

Defence witnesses: NIL

Defence Exhibits: NIL

Bidyut Medhi

(SDJM-M, Bilasipara) 
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